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THE  QUALIFICATIONS  OF  THE  ADVISER  AND 

THE  ADVOCATE. 


What  constitutes  a  good  adviser  on  legal  questions?  What 
makes  an  effective  advocate  before  a  Court  or  Jury?  These  are 
questions  which  every  lawyer  has  asked  himself,  many  times  over. 
It  is  not  possible  to  give  to  them,  answers  which  will  be  satisfactory 
to  every  mind.  It  is  proposed  here  only  to  suggest  some  thoughts 
which  have  long  forced  themselves  on  the  mind  of  the  writer,  and 
to  illustrate  them  by  some  personal  recollections. 

In  every  community  regulated  by  law,  a  sound,  well-informed 
legal  adviser  must  exert  a  large  measure  of  usefulness.  He  may, 
by  judicious  advice,  prevent  much  litigation  and  compose  disputes 
already  commenced.  He  may  encourage  the  failing  debtor  to  stand 
by  his  integrity,  or  demonstrate  to  a  hard  creditor  how  forbearance 
may  be  consistent  with  the  safety  of  his  claim.  He  may  prevent 
hasty  dispositions  of  property  to  the  injury  of  children.  He  may 
plead  for  the  sanctity  of  the  marriage  contract.  He  may  enforce 
the  inviolability  of  trusts.  He  may  direct  the  course  of  men  en¬ 
gaged  in  schemes  of  religion  and  benevolence.  He  may  instruct 
the  citizen  in  his  duty  to  his  country,  and  even  assist  his  rulers  in 
preserving  inviolate  the  priceless  gifts  of  liberty  and  order. 

It  is  clear  that  no  one  can  exercise  functions  like  these,  who  is  not  a 
man  of  eminent  purity  of  mind.  The  questions  which  the  lawyer  is 
thus  called  on  to  consider,  are  such  as  no  man  can  properly  appreciate, 
much  less  determine,  whose  moral  sense  has  been  blunted  by  vice ; 
questions  touching  domestic  life,  pecuniary  trusts,  mercantile  integ¬ 
rity,  professional  and  official  obligation,  and  the  whole  round  of  the 
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highest  human  duties.  If  nice  perceptions  of  moral  excellence  are 
required,  and  nice  discriminations  to  be  made  anywhere,  it  is  in 
dealing  with  such  subjects,  and  the  best  power  which  any  man  can 
bring  to  their  discussion  is  that  of  a  quick,  sharp,  and  active  con¬ 
science,  and  a  pure  moral  life. 

The  instructors  of  youth  of  the  past  generation  incurred  a  serious 
responsibility  by  their  neglect  to  enforce  the  laws  of  physical  sound¬ 
ness.  They  seemed  to  treat  the  mind  and  the  body  as  two  indepen¬ 
dent  things,  content  to  cram  the  one,  if  in  the  process  they  destroyed 
the  other.  Happily  for  future  generations,  many  of  our  semi¬ 
naries  of  learning  have  introduced  such  changes  in  their  plans  of 
instruction  as  will  measurably  correct  this  evil.  There  is  probably 
no  human  pursuit  in  which  a  state  of  high  physical  health  is  more 
necessary  to  success  than  in  the  practice  of  the  law.  What  is  a 
lawyer  worth  to  a  Court  when  he  is  sick  in  bed?  When  a  case  is 
sure  to  last  four  weeks,  and  he  is  sure  to  break  down  in  one  week, 
what  is  he  worth  to  a  client?  What,  to  a  colleague,  when  he  doubts 
every  proposition  presented,  objects  to  every  measure  proposed,  and 
predicts  defeat  from  every  movement  attempted?  In  a  majority  of 
instances,  this  is  the  result  of  mere  physical  infirmity.  If  there  is 
any  one  who  ought  to  be  physically  trained  like  a  race-horse  or  a 
prize-fighter,  it  is  a  man  who  is  intended  for  professional  life  in  these 
modern  days. 

Every  lawyer  ought  to  possess  some  knowledge  of  the  ancient 
classics.  They  will  give  him  a  facility  of  expression,  a  capacity  of 
adapting  his  language  to  the  nicest  shade  of  idea,  which  he  cannot 
otherwise  acquire.  They  will  familiarize  his  mind  with  beautiful 
thoughts,  and  store  it  with  beautiful  images.  He  will  learn  there 
to  estimate  the  dignity  of  great  thoughts  expressed  in  fitting  words. 
He  will  learn  also,  that  nothing  endures  but  that  which  is  compact, 
and  strong.  In  the  picture  galleries  of  the  Old  World,  young 
artists  may  be  seen  contemplating  for  hours  the  works  of  the  great 


7 


masters,  and  endeavoring  to  catch  inspiration  for  their  own  work 
from  these  creations  of  genius.  So  those  who  expect  to  influence 
others  by  public  speech,  or  by  the  written  page,  should  endeavor  to 
draw  instruction  from  the  great  masters  in  literature.  It  would  be 
well  to  take  a  lesson  in  this  respect  from  Mr.  Choate.  Turning  to 
his  diary,  I  read  these  passages : 

December  9,  1844.  “In  my  Greek,  Latin,  and  French  readings 
— Odyssey,  Thucydides,  Tacitus,  Juvenal,  and  some  French  orator 
or  critic — I  need  make  no  change.  So,  too,  Milton,  Johnson,  Burke, 
— semper  in  manu — ut  mos  est.  To  my  Greek,  I  ought  to  add  a 
page  a  day  of  Crosby’s  Grammar,  and  the  practice  of  parsing  every 
Word  in  my  few  lines  of  Homer.  On  Sunday,  the  Greek  Testament, 
and  Septuagint,  and  French.  This,  and  the  Oration  for  the  Crown, 
which  I  will  completely  master,  translate,  annotate,  and  commit, 
will  be  enough  in  this  kind.  If  not,  I  will  add  a  translation  of  a 
sentence  or  two  from  Tacitus.” 

Under  the  date  of  October,  1845,  he  says :  “  I  am  reading,  medita¬ 
ting,  and  translating  the  first  of  Greek  historians,  Thucydides.  I 
study  the  Greek  critically  in  Passow,  Bloomfield,  and  Arnold,  and 
the  history  in  Mitford,  Thirlwall,  Wachsmuth,  Hermann,  &c.,  &c., 
and  translate  faithfully,  yet  with  some  attention  to  English  words 
and  construction ;  and  my  purpose  is  to  study  deeply  the  Greece  of 
the  Age  of  Pericles,  and  all  its  warnings  to  the  liberty  and  the  anti¬ 
unionisms  of  my  own  country  and  time.” 

12th  July,  1850,  (Liverpool).  “I  read  Bible,  Prayer-book,  a 
page  of  Bishop  Andrew’s  Prayers,  a  half  dozen  lines  of  Virgil  and 
Homer,  and  a  page  of  Williams’  Law  of  Real  Property.” 

His  biographer  says  of  him,  when  drawing  near  the  end  of  his 
life 

“  Books  became  more  than  ever  his  solace  and  delight.  He  read  as 
much  as  he  was  able,  but  more  frequently  listened  (his  daughter  read¬ 
ing  aloud),  not  to  whole  volumes  or  continuous  discussions,  but  to  a 
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few  pages  of  Bacon,  a  scene  in  Shakspeare,  a  few  lines  of  Homer, 
a  page  of  Wordsworth,  a  poem  by  Tennyson,  and  oftener  still  to 
religious  works  ;  to  a  parable  or  miracle  as  expounded  by  Dr. 
Trench,  a  Hulsean  lecture  by  the  same  author,  a  discourse  by 
Jeremy  Taylor,  or  a  chapter  in  ‘  The  Pilgrim’s  Progress.’  ” 

It  is  not  strange  that  a  man  who  found  time,  amid  all  the  dis¬ 
quietudes  of  politics,  the  labors  of  professional  life,  and  the  pains 
of  sickness,  to  form  his  style  on  such  models,  was  scarcely  able  to 
speak  on  the  dryest  topic,  without  investing  it  with  an  interest  which 
took  captive  the  hearts  of  his  hearers.  So  far  as  I  remember  Mr. 
Choate  appeared  only  once  in  Court  in  Philadelphia,  and  that  was 
in  a  celebrated  divorce  case.  I  recall  distinctly,  after  the  lapse  of 
thirty  years,  his  appearance  and  manner.  His  face  was  extremely 
haggard,  and  his  eye  had  an  unearthly  brightness.  He  placed  be¬ 
fore  him  a  large  pile  of  manuscript,  on  which  the  whole  speech, — 
about  two  hours  in  length, — might  have  been  written.  He  took  up 
each  sheet  separately,  and  looked  at  it  frequently,  but  rather  with 
the  interest  with  which  one  would  examine  a  toy  than  as  if  he  were 
reading  from  it.  It  was  an  unusual  sight  at  the  Philadelphia  bar, 
where  many  lawyers  speak  without  notes,  some  use  only  a  few  catch 
words,  and  not  one  in  one  hundred  thinks  of  writing  out  an  argu¬ 
ment  for  delivery.  The  manuscript  of  Mr.  C.  seemed  to  help  him 
rather  than  to  obstruct  him.  His  manner  was  calm,  his  gestures 
somewhat  nervous,  and  the  tones  of  his  voice  singularly  impressive. 
Not  a  word  seemed  to  be  lost  on  the  Court  or  the  audience.  Some 
parts  of  the  speech,  where,  for  example,  he  referred  to  the  Re¬ 
spondent’s  devotion  to  her  husband  in  sickness,  were  extremely 
effective.  It  was  regarded  generally  by  the  bench  and  the  bar  as 
a  fine  display  of  forensic  oratory. 

A  student  ought  to  come  to  the  study  of  the  law  with  some 
knowledge  of  intellectual  philosophy.  In  that  species  of  moral 
reasoning  in  which  he  is  to  expand  his  powers,  the  accurate  defini- 
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tion  of  terms  is  of  chief  importance.  There  is  a  well  observed 
difference  between  moral  and  demonstrative,  or  mathematical,  reason¬ 
ing  ;  and,  perhaps,  this  may  account  for  the  fact  that  many  good 
mathematicians  fail  in  their  efforts  to  reason  on  moral  subjects. 
Accustomed  to  the  use  of  terms  which  express  a  fixed  and  unvary¬ 
ing  result,  they  seem  awkward  and  uncomfortable  in  the  use  of 
terms  necessarily  variable  and  indefinite.  Moral  reasoning  never  can 
be  absolutely  conclusive,  but  the  more  accurate  the  terms  employed, 
the  more  nearly  it  approaches  to  demonstration.  It  may  be  said  with 
safety,  that  nowhere  out  of  the  Commentaries  of  Blackstone  will 
the  art  of  defining  terms  with  precision  be  found  carried  to  a 
higher  point  than  by  the  Scotch  writers  on  metaphysical  science. 
The  lawyer  is  to  spend  his  life  in  tracing  resemblances  and  differ¬ 
ences  between  ideas.  As  an  adviser,  he  hears  the  statement  of  his 
client’s  case  and  finds  in  his  books  what  he  supposes  good  authority 
for  the  advice  which  he  gives ;  but  there  is  one  element  which  he 
has  overlooked,  and  the  authority  on  which  he  relied  becomes  an 
authority  against  him,  to  the  client’s  cost  and  to  the  adviser’s  shame, 
for  no  man  can  without  shame  disappoint  a  confidence  thus  reposed. 
He  produces  in  Court  an  authority  supposed  to  be  identical  with 
the  case  in  hand,  but  his  opponent,  pointing  out  a  slight  distinction, 
shows  the  authority  to  be  worthless.  No  better  preparatory  train¬ 
ing  can  the  student  have  than  the  acute  and  elaborate  discussions 
of  these  writers,  and  no  one  can  over-estimate  the  advantage  de¬ 
rived  from  such  studies  in  acquiring  and  applying  a  knowledge  of 
the  law. 

I  have,  so  far,  spoken  mainly  of  preparatory  studies.  When 
the  student  has  entered  on  the  practice  of  the  law,  and  during  all  his 
professional  life,  let  him  read  largely  the  biographies  of  lawyers. 
He  will  thus  absorb  unconsciously  a  large  amount  of  law ;  but  that 
is  not  their  chief  benefit.  He  will  see  for  himself  in  the  life  of 
every  man,  who  has  attained  either  respectability  or  eminence  in 
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his  profession,  the  solemn  truth  that  it  is  reached  only  by  the 
path  of  labor  and  trial.  He  will  see  for  himself  in  the  record  of 
their  lives  that,  however  straightened  in  his  means,  however  dis¬ 
appointed  and  unsuccessful,  however  pressed  down  by  care  and 
sorrow,  however  neglected  by  friends  and  companions,  however 
coldly  treated  by  successful  men,  however  snubbed  by  bad  tem¬ 
pered  judges,  however  outstripped  in  the  race  at  times  by  unwor¬ 
thy  competitors  by  the  use  of  base  arts,  those  whose  lives  he  reads 
suffered  more  than  ever  he  has  suffered  or  will  ever  suffer,  and  yet 
attained  to  final  victory.  This  is  the  great  truth  taught  by  biogra¬ 
phy,  and  the  lawyer  who  has  not  learned  it  has  much  to  learn. 
When  Curran  was  called  to  the  bar  of  Ireland,  in  1775,  he  said, 
“  I  had  a  family  for  whom  I  had  no  dinner,  and  a  landlady  for 
whom  I  had  no  rent.”  When  Erskine  received  his  fee  of  £1000 
on  the  acquittal  of  Admiral  Keppel,  in  1779,  he  rushed  to  his 
friends,  the  Reynoldses,  and  you  know  what  he  said  about  “  the 
non  suit  of  cow  beef,” — a  playful  wTay  of  referring  to  the  privations 
which  had  extended  to  the  food  placed  before  his  children.  If 
there  are  any  human  means  which  will  bear  a  man  up  in  the  de¬ 
pression  that  occasionally  finds  its  way  to  the  stoutest  heart  in  the 
trials  of  professional  life,  they  are  such  facts  as  these  peeping  out  from 
the  private  experiences  of  all  successful  men. 

The  student  will  naturally  turn  from  biography  to  history,  from 
the  acts  of  individual  men  to  the  acts  of  men  as  communities.  His¬ 
tory  is  the  foundation  of  all  liberal  acquirement.  The  necessity  for 
such  knowledge  lies  deep  in  human  nature.  Our  ignorance  of  the 
future  and  our  feeble  hold  on  the  present,  impel  us  to  look  back  on 
the  past.  Of  its  value  in  legal  education,  we  can  speak  with 
confidence.  Unless  the  student  knows  at  least  the  leading  events  of 
the  reign  in  which  any  legal  writer  lived,  he  cannot  understand  the 
force  of  his  expositions.  Unless  he  knows  the  political  facts  which 
surrounded  the  Court,  he  cannot  estimate  the  weight  of  its  judg- 
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ments.  The  mere  knowledge  of  the  existence  of  a  principle  is  com¬ 
paratively  nothing ;  he  must  understand  how  to  apply  it ;  and  this 
he  cannot  do  without  knowing  the  causes  which  produced  it.  The 
more  comprehensive  and  minute  such  research,  the  more  sure  is  the 
jurist  of  his  ground.  I  speak  of  more  than  tracing  a  principle  from 
Court  to  Court.  The  political  and  legal  relations  of  the  citizen  are 
in  many  instances  so  blended  that  it  is  impossible  to  understand  the 
one  without  knowing  the  other.  The  mode  of  the  accession  of  a 
prince,  for  example,  or  a  contest  about  the  descent  of  a  crown,  or  the 
local  attitude  of  a  country  with  reference  to  other  countries,  by 
giving  a  tone  to  its  policy,  may  render  the  maintenance  of  a  certain 
legal  principle  as  necessary- there  as  it  would  be  unnecessary  here. 
I  urge  a  comprehensive,  systematic  and  careful  study  of  history  ; 
and  I  urge  it  with  as  little  faith  as  any  other  man  can  have  in  its 
actual  verity,  as  it  reaches  our  hands.  If  any  one  were  to  write  the 
history  of  this  country  for  the  last  month,  he  would  find  few  to 
coincide  with  him  in  his  statements.  The  greatest  achievement  in 
this  department  is,  doubtless,  Hume’s  History  of  England,  and  it  is 
loaded  down  with  fraud  and  falsehood.  In  the  case  of  Cromwell, 
a  few  years  only  have  elapsed  since  the  labors  of  Mr.  Carlyle 
relieved  the  character  of  that  great  statesman  from  the  mass  of 
calumny  piled  on  it  by  Hume,  and  exhibited  it  to  the  world  in  all 
the  lustre  of  genius  and  the  dignity  of  virtue.  Concede  all  the  ob¬ 
jections  that  may  be  drawn  from  this  source  and  more,  and  you  have 
not  lessened  a  whit  the  importance  of  this  species  of  knowledge. 
What  are  you  asked  to  do  ?  Not  to  believe  it,  but  to  know  it.  You 
must  know  it,  before  you  can  disbelieve  it.  What  men  generally 
adopt  as  history  you  are  bound  to  know,  whether  it  be  true  or  false, 
or  you  cannot  stand  with  them  on  equal  ground.  It  is  as  important  to 
know  how  the  general  voice  of  mankind  has  decided  that  men  ought 
to  have  acted  under  certain  given  circumstances,  as  to  know  how 
they  did  act.  The  higher  the  student  rises  in  his  acquisitions  in  this 
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department,  the  more  comprehensive  will  be  his  outlook  over  the 
whole  field  of  the  law. 

Above  and  beyond  all,  the  lawyer  must  study  the  principles  of 
the  law.  If  he  would  run  and  not  be  weary,  and  walk  and  not 
faint,  he  must  feed  upon  the  true  grain,  not  on  mere  husks.  The 
principles  of  the  law  on  any  given  subject  are  generally  fewer  and 
simpler  than  we  might  suppose.  Take  for  illustration,  and  for  illus¬ 
tration  only,  the  operation  of  the  rule  in  Shelley’s  Case,  a  principle 
which  has  come  down  to  us  from  the  feudal  system,  which  has  seldom 
been  abolished  except  by  the  legislature,  and  which  Gibson  held  to 
be  too  intimately  connected  with  the  doctrine  of  estates  in  Penn¬ 
sylvania  to  be  separated  from  it  without  breaking  the  ligaments 
of  property.  Suppose  a  man  unlearned  in  the  law  to  be  shown 
a  deed  granting  lands  to  A.  Surely  he  would  say,  I  can  safely 
buy  these  lands,  for  A.  seems  to  have  a  perfect  title  in  himself. 
Not  at  all,  says  the  law,  for  such  a  grant  (I  am  not  now  speak¬ 
ing  of  a  devise)  gives  to  the  grantee  only  an  estate  for  life,  which 
may  terminate  in  an  hour.  If  a  man  thus  unlearned  were  shown  a 
grant  “  to  A.  and  his  heirs,”  or  “  to  A.  for  life  and  after  his 
death  to  his  heirs,”  he  would  naturally  say,  how  can  I  buy  from 
him,  for  he  seems  to  hold  the  estate  for  himself  and  then  for  his 
heirs,  some  of  whom  may  not  yet  be  born.  Here  the  rule  steps  in 
and  tells  him  that  the  word  “  heirs  ”  is  a  term  of  art, — a  word  of  limi¬ 
tation  which  limits  or  marks  out  the  nature  and  extent  of  the  estate 
to  be  taken  by  A.,  and  as  his  heir  is  in  these  times  the  very  last  per¬ 
son  likely  to  get  the  estate,  so  this  word  as  a  mere  technicality 
apprises  the  intended  purchaser  that  the  first  taker  has  actually 
taken  the  highest  estate  which  any  man  can  have  in  land.  Suppose 
the  grant  be  to  A.  and  his  children,  an  unlettered  man  would  say  a 
man’s  children  are  his  natural  heirs,  and  therefore  here,  also,  he  must 
have  the  whole  estate.  Not  so,  the  law  tells  him  ;  the  two  words 
are  very  different  in  their  legal  signification.  A  man  may  have  no 
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children  and  a  hundred  heirs.  The  term  children  is  here  called  a 
word  of  purchase,  and  children  take  not  from  A.  by  descent  but 
reach  back  and  derive  their  title  from  the  grantor  directly,  and  they 
in  turn  become  the  root  of  a  new  succession  by  descent.  Thus  A . 
by  this  slight  change  of  words  is  found  to  be  a  mere  tenant  for  life, 
and  his  estate  for  life  is  all  he  is  able  to  convey.  Suppose  that 
a  grant  or  a  devise  be  to  A.  and  his  issue, — uncommon  in  a  grant 
but  exceedingly  common  in  a  devise ; — what  is  the  effect  of  this  new 
term?  Generally  the  term  issue  is  never  construed  to  be  a  word  of 
limitation  in  a  deed,  and  is  very  commonly  a  word  of  limitation  in 
a  will,  but  it  is  frequently  of  doubtful  import  and  requires  close 
examination ;  for  the  context  of  a  Will  may  show  it  to  be  either  a 
word  of  limitation  or  of  purchase  as  the  testator  intended,  making 
to  the  purchaser  just  the  difference  between  getting  an  estate  for 
the  life  of  the  first  taker,  which  may  last  only  for  a  day,  or  getting 
a  perfect  and  absolute  estate  in  the  land.  I  need  scarcely  remind 
you  how  much  learning  has  been  expended  on  this  subject,  and 
even  in  Pennsylvania  a  volume  would  not  hold  the  cases  in 
which  it  has  been  discussed.  I  have  here,  just  by  way  of  experi¬ 
ment,  endeavored  to  show  in  how  small  a  compass  the  leading 
principles  on  a  most  important  topic  of  the  law  may  be  brought  to¬ 
gether,  and  in  how  simple  a  form  they  may  be  sufficiently  stated. 

So  far,  I  have  been  speaking  of  the  lawyer  chiefly  as  an  adviser. 
Turning  to  him  now  as  an  advocate,  we  find  him  exercising  wholly 
different  functions,  requiring  for  their  exercise  wholly  different 
qualities.  Many  a  good  adviser  never  could  have  become  an  advo¬ 
cate,  and  there  has  been  many  a  good  advocate  whose  advice  was 
worth  nothing.  One  thing  is  indispensable  to  the  advocate, — quick¬ 
ness  of  perception.  This  is  usually  found  united  to  a  delicate  and 
sensitive  nervous  organization.  Xo  self-sufficient  and  impudent 
man  ever  made  a  great  speech.  The  best  hold  an  orator  ever  gets 
of  his  audience  is,  when,  by  his  manner,  he  creates  the  apprehension 
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of  failure  and  then  disappoints  it.  Homer  did  everything  perfectly. 
He  drew  the  orator  perfectly.  Take  that  passage  in  the  third  book 
of  the  Iliad,  in  which  Antenor  describes  Ulysses.  We  seem  to  see 
him  before  us,  with  eyes  cast  down,  swaying  his  sceptre  neither  to 
the  right  nor  to  the  left,  but  holding  it  motionless ;  and  altogether 
presenting  the  air  and  attitude  of  one  unused  to  public  speech,  but 
when  self-possession  was  once  gained, 

And  words  came  like  a  fall  of  winter  snow, 

No  mortal,  then,  would  dare  to  strive  with  him 

For  mastery  in  speech. 

Of  Cicero,  Plutarch  says :  “  He  had  his  fear  when  he  spoke  in 
public,* and  in  many  causes  he  scarce  left  trembling,  even  in  the 
height  and  vehemence  of  his  eloquence.”  This  lets  us  into  the 
reason  of  something  which  the  great  advocate  himself  tells  us, — that 
he  never  allowed  himself  to  form,  in  his  own  mind,  the  first  sentence 
of  a  speech,  but  trusted  to  something  his  opponent  had  said,  or  to 
some  event  which  occurred  at  the  moment,  to  inspire  him  with 
sudden  confidence.  On  the  other  hand,  it  may  be  noted  that  Robert 
Hall  (who  exercised  an  influence  on  the  public  mind  of  England 
almost  equal  to  that  of  Pitt  himself  in  rousing  the  people  to  action 
against  the  schemes  of  Napoleon),  never  entered  the  pulpit  without 
committing  to  memory  the  first  sentence  of  his  sermon.  Mr.  Choate 
was  frequently  heard  to  say,  on  approaching  the  argument  of  a  case, 
“I  shall  certainly  break  down;  every  man  must  fail  at  some  time, 
and  my  hour  has  come.”  John  Sergeant,  as  great  a  forensic  advo¬ 
cate  as  the  country  ever  produced,  always  spoke  under  a  degree  of 
agitation,  which  his  long  training  scarcely  enabled  him  to  conceal. 
I  remember  well,  this  incident.  He  came  into  the  District  Court, 
of  Philadelphia,  in  the  year  1845,  to  argue  some,  not  very  import¬ 
ant,  motion.  I  happened  to  be  standing  near  him,  and  just  as 
he  was  rising  he  said,  “  Mr.  P.,  I  have  no  memorandum  of  my  au¬ 
thorities,  and  shall  need  them  hereafter,  will  you  be  so  kind  as  to  take 
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a  note  of  them?”  I  prepared  to  comply.  He  went  on, — the  per¬ 
sonation  of  calmness,  deliberation,  and  dignity;  but  his  leg  happened 
to  touch  the  large  table  on  which  I  had  commenced  to  write.  My 
attempt  was  useless.  The  table  shook  as  the  reader  may  have  seen 
a  man  shake  with  the  ague.  I  was  obliged  to  put  the  paper  on  the 
crown  of  a  hat  held  on  my  knee,  and  thus,  partially,  succeeded  in 
complying  with  his  request. 

Having  mentioned  the  name  of  this  great  man,  I  cannot  dismiss 
it  on  the  instant.  He  was  the  wisest  man  in  matters  of  law  with 
whom  I  ever  came  personally  in  contact.  I  never  saw  any  man 
who  relied  so  little  on  the  last  decided  case,  and  so  much  on  the 
principles  of  the  law  as  a  science.  I  never  saw  any  man  who,  when 
you  stated  to  him  the  facts  of  a  case,  could  predict  so  certainly 
its  result, — who  could  tell  you  just  what  the  Court  would  say  of 
it,  and  what  the  jury  would  find.  He  was  great  in  a  deliberative 
body.  Witness  his  speech  on  the  Missouri  question.  John  Randolph 
is  reported  to  have  listened  to  it  with  an  attention  which  he  seldom 
gave  to  any  speech,  and  then  said  :  “  Mr.  S.  go  home  and  never  try 
this  again.  You  never  can  make  another  speech  like  that.  Your 
future  efforts  will  be  compared  to  it,  and  as  you  never  can  equal  it 
you  will  always  be  considered  as  making  failures.”  Yet,  nearly 
twenty  years  afterwards,  he  did  almost  equal  it,  in  the  Constitutional 
Convention  of  Pennsylvania,  in  his  speech  in  favor  of  a  permanent 
and  independent  judiciary.  The  late  Judge  Porter,  of  Easton,  and 
the  present  Chief  Justice  Agnew,  who  were  members  of  that  body, 
each  gave  me,  on  two  occasions,  thirty  years  apart,  an  account  of  the 
speech  which  told  of  its  wonderful  power.  Mr.  S.  was  a  great  con¬ 
stitutional  lawyer.  Witness  his  arguments  in  the  Supreme  Court  of  the 
United  States,  in  the  Cherokee  Case,  and  in  the  Girard  College  Case, 
and  in  others  which  these  will  suggest.  But  his  greatest  powers  were 
not  displayed  in  Congress,  nor  in  the  Supreme  Court.  It  was  only 
when  he  came  before  a  jury  that  his  true  genius  shone  forth.  I  can 
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distinctly  recall  liis  slight  and  diminutive  figure  as  he  stood  before 
a  jury  in  his  favorite  attitude,  one  hand  in  his  pocket,  his  thigh  rest¬ 
ing  against  the  table ;  his  utterance  slow  and  deliberate,  his  manner 
grave  and  solemn  ;  plain  and  common  men  who  scarcely  knew  his 
name  bending  forward  to  catch  his  slightest  word,  and  then  looking 
in  every  direction  to  conceal  eyes  that  had  grown  moist  on  hearing 
the  unparalleled  wrongs  which  had  been  done  to  his  client.  No 
man  who  witnessed  the  effect  of  one  of  these  efforts  would  be  likely 
to  forget  it.  Industry  will  give  learning,  but  Almighty  Power  only 
can  confer  such  gifts  as  these.  If  any  one  thinks  I  have  over¬ 
drawn  the  picture,  let  him  read  Mr.  Binney’s  eulogy  of  his  friend, 
delivered  at  the  meeting  of  the  bar,  written  out  after  its  delivery, 
and  printed  in  2d  Wallace,  Jr.’s  Reports.  As  thus  written,  it  is 
a  beautiful  instance  of  that  species  of  oratory,  but  the  speech  as 
written  bears  no  comparison  to  the  speech  delivered.  I  happened 
to  stand  near  the  speaker,  and  heard  it  all, — heard  him  espe^ 
cially  utter  that  wonderful  sentence  :  (omitted  from  the  speech  as 
printed)  “  Sir,  I  listened  to  his  first  speech,  and  I  listened  to  his 
last  speech.”  Considering  that  fifty  years  had  intervened,  it  was 
what  few  lawyers  could  have  said  of  another.  In  all  respects,  it 
will  be  always  worth  reading.  It  certainly  shows  something  of 
what  a  man  can  accomplish  who  is  terribly  in  earnest  in  what  he 
says  and  does. 

Just  here  let  me  quote  what  Judge  Taney,  one  of  the  most  suc¬ 
cessful  advocates  of  the  American  bar,  says  of  himself.  He  is 
speaking  of  his  first  case  :  “  I  took  no  notes,  for  my  hand  shook  so 
that  I  could  not  have  written  a  word  legibly  if  my  life  had  depended 
on  it ;  and  when  I  rose  to  speak,  I  was  obliged  to  fold  my  arms 
over  my  breast,  pressing  them  firmly  against  my  body ;  and  my 
knees  trembled  under  me  so  much,  that  I  was  obliged  to  press  my 
limbs  against  the  table  before  me  to  keep  me  steady  on  my  feet ; 
yet,  under  all  these  disadvantages,  I  determined  to  struggle  for 
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composure  and  calmness  of  mind,  and  by  a  strong  effort  of  the  will 
I  managed  to  keep  possession  of  the  reasoning  faculties,  and  made 
a  pretty  good  argument  in  the  case,  but  in  a  tremulous  and  some¬ 
times  discordant  voice,  and  inferior  to  what  I  could  have  made  under 
more  auspicious  circumstances.  A  verdict  in  favor  of  my  client 
hardly  consoled  me  for  the  timidity  I  had  displayed,  and  the  want 
of  physical  firmness  which  seemed,  I  thought,  to  be  little  better  than 
absolute  cowardice. 

“  This  morbid  sensibility  of  which  I  am  speaking,  has,  upon  many 
occasions  throughout  my  professional  life,  given  me  deep  pain  and 
mortification.  It  was  the  struggle  of  my  life  to  keep  it  down  ;  but, 
long  as  that  professional  life  was,  I  was  never  able  entirely  to  con¬ 
quer  it.  And  although  I  had  been  some  years  in  the  practice  when  I 
made  my  first  speech  in  the  Supreme  Court  of  Maryland,  and  many 
more  when  I  first  appeared  in  the  Supreme  Court  of  the  United 
States,  I  felt  it  on  each  of  these  occasions  nearly  as  much  as  wThen  I 
tried  the  case  in  the  Mayor’s  Court,  Even  in  the  Courts  in  which 
I  was  familiar,  and  where  I  had  risen  to  the  first  rank  of  the  pro¬ 
fession,  and  tried  almost  every  case  of  importance,  I  have  sometimes 
felt  it  at  the  beginning  of  a  term,  although  I  had  so  mastered  it  that 
nobody  perceived  it  but  myself.  It  depended  in  a  great  degree  on 
the  state  of  my  health ;  but  I  never  knew  whether  it  would  harass 
me  or  not,  until  I  rose  to  speak ;  and  it  is  chiefly  on  account  of  the 
consciousness  of  this  weakness,  that  I  have  uniformly  refused  to 
make  a  Fourth  of  July  oration,  or  to  speak  upon  any  of  those  occa¬ 
sions  where  an  orator  of  the  day  is  a  part  of  the  ceremony ;  and, 
perhaps,  have  refused  sometimes  where  those  who  requested  me  to 
make  the  speech  regarded  my  refusal  as  disobliging  and  unkind. 
Indeed,  this  morbid  sensibility  was  so  painful  to  me  in  the  first 
years  of  my  practice,  that  I  am  not  sure  that  I  should  not  have 
abandoned  it,  if  I  had  been  rich  enough  to  have  lived  without  it.” 
(Tyler’s  Memoir  of  Taney,  page  79.) 
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There  is  no  cure  for  this  malady.  Its  best  antidote  is  the  fullest 
knowledge  which  the  advocate  can  acquire  of  the  subject  on  which 
he  is  to  speak.  There  is  nothing  which  will  inspire  any  speaker 
with  so  much  confidence.  It  is  the  grand  secret  of  all  forensic  suc¬ 
cess,  and  the  reason  we  are  not  more  successful  is  that  we  do 
not  study  our  cases  more.  Every  lawyer  who  erects  himself  before 
a  Court,  ought  to  know  more  both  of  the  law  and  the  facts  of  the 
case  in  hand  than  any  other  man  save  his  opponent.  When  any 
other  man  at  the  bar  or  on  the  bench  can  suggest  a  new  point  or  a 
new  view  of  the  case  or  a  new  authority,  it  must  always  be  a 
reproach  to  the  speaker.  Clients  will  often,  with  a  strange  perversity, 
withhold  the  most  important  facts  of  a  case,  but  then  these  facts 
must  be  twisted  out  of  them  after  the  fashion  of  those  ancient  den¬ 
tists,  the  blacksmiths.  The  sense  of  fatigue  or  the  love  of  ease 
will  often  plead  hard  against  the  opening  of  another  volume,  but 
these  are  to  be  resisted  just  as  we  resist  other  temptations.  Take  a 
lesson  from  Pinkney.  He  attained  the  highest  place  in  the  eye  of 
the  profession  ever  reached  by  any  lawyer  in  the  United  States,  and 
I  have  already  given  the  maxim  on  which  he  prepared  for  the  argu¬ 
ment  of  every  case,  great  or  small,  in  which  he  appeared  as  an 
advocate.  He  had  remained  in  England  as  a  Commissioner  under 
Jay’s  Treaty  for  about  six  years,  and  during  that  time  had  not  only 
the  daily  opportunity  of  hearing  the  eminent  speakers  who  adorned 
the  British  Parliament  at  the  close  of  the  last  century  and  the  com¬ 
mencement  of  the  present,  but  he  had  listened  to  arguments  deliv¬ 
ered  before  himself  as  a  Commissioner  by  such  men  as  Law,  Erskine, 
and  Scott,  and  the  great  leaders  of  the  English  bar.  He  came  home 
to  place  himself  at  the  head  of  the  American  bar,  and  he  did  it. 
His  desire,  however,  seems  to  have  been  to  achieve  a  reputa¬ 
tion  among  his  contemporaries,  and  his  disregard  of  all  post¬ 
humous  fame  was  such  that  he  has  left  behind  him  little  by  which 
we  can  now  judge  him  accurately.  Here  and  there,  some  associate 
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or  opponent  even  now  sheds  new  light  upon  his  character.  Judge 
Taney,  whose  taste,  judgment,  learning,  and  experience,  made  him 
a  competent  critic,  thus  speaks  of  him  in  the  autobiographical 
sketch  published  by  Mr.  Tyler :  “He  came  to  every  case  fully  pre¬ 
pared  with  his  argument  and  authorities  arranged ;  and  no  tempta¬ 
tion  could  induce  him  to  speak  in  a  case,  great  or  small,  unless  he 
had  time  to  prepare  for  it ;  and  he  argued  each  one  as  carefully  as 
if  his  reputation  depended  upon  that  speech.  *  *  *  *  I  have 

heard  almost  all  the  great  advocates  of  the  United  States,  both  of 
the  past  and  present  generation,  but  I  have  seen  none  equal  to 
Pinkney.”  This  prepares  us  for  the  opinions  expressed  by  Judge 
Story,  in  letters,  which  were  clearly  never  intended  for  publica¬ 
tion. 

“  He  seizes  his  subject  with  the  comprehension  and  vigor  of  a 
giant,  and  he  breaks  forth  with  a  lustre  and  a  strength  that  keep 
the  attention  forever  on  the  stretch.”  (Letter  to  Mr.  Fay,  of  24th 
February,  1812.) 

“  Mr.  Pinkney  rose  on  Monday  to  conclude  the  argument ;  he 
spoke  all  that  day  and  yesterday,  and  will  probably  conclude  to-day. 
I  never,  in  my  whole  life,  heard  a  greater  speech  ;  it  was  worth  a  jour¬ 
ney  from  Salem  to  hear  it ;  his  elocution  was  excessively  vehement, 
but  his  eloquence  wras  overwhelming.  His  language,  his  style,  his 
figures,  his  arguments,  were  most  brilliant  and  sparkling.  He  spoke 
like  a  great  statesman  and  patriot,  and  a  sound  constitutional 
lawyer.  All  the  cobwebs  of  sophistry  and  metaphysics  about  State 
rights  and  State  sovereignty,  he  brushed  away  with  a  mighty  besom. 
We  have  had  a  crowded  audience  of  ladies  and  gentlemen  ;  the  hall 
was  full  to  suffocation,  and  many  went  away  for  want  of  room.  I 
fear  this  speech  will  never  be  before  the  public,  but  if  it  should  be, 
it  will  attract  universal  admiration.  Mr.  Pinkney  possesses,  beyond 
any  man  I  ever  saw,  the  power  of  elegant  and  illustrative  amplifi¬ 
cation.”  (Letter  to  Stephen  White,  of  3d  March,  1819.) 
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“  It  is  impossible  to  contemplate  the  death  of  such  a  man  without 
the  most  painful  emotions.  His  genius  and  eloquence  were  so  lofty, 
I  might  say  so  unrivalled,  his  learning  so  extensive,  his  ambition  so 
elevated,  his  political  and  constitutional  principles  so  truly  just  and 
pure,  his  weight  in  the  public  councils  so  decisive,  his  character  at 
the  bar  so  peerless  and  commanding,  that  there  seems  now  left  a 
dismal  and  perplexing  vacancy.  His  foibles  and  faults  were  so 
trifling  or  excusable,  in  comparison  with  his  greatness,  that  they 
are  at  once  forgotten  and  forgiven  with  his  deposit  in  the  grave.” 
(Letter  to  Mrs.  Story,  of  28th  February,  1822.) 

Such  was  Pinkney,  and  no  man,  whatever  his  genius,  will  ever 
occupy  his  place  in  the  profession  who  shall  devote  less  care  to  the 
preparation  of  every  case,  great  or  small,  on  which  he  shall  be 
called  to  exercise  the  great  functions  of  the  advocate. 

The  public  man  whom  I  would  place  in  strongest  contrast  to 
Mr.  Pinkney,  in  his  preparation  of  a  case  as  a  lawyer,  is  Henry 
Clay.  It  happened  that  I  sat  within  a  few  feet  of  him  during 
his  argument  in  the  last  case  in  which  he  ever  appeared  in  the 
Supreme  Court  of  the  United  States — Shelby  vs.  Bacon,  10th  How¬ 
ard’s  Reports  56.  The  case  went  up  in  1850  from  the  Circuit 
Court  of  the  United  States  for  the  Eastern  District  of  Pennsylvania, 
on  a  division  of  opinion  between  Judges  Grier  and  Kane.  The 
question  was  whether  the  decree  of  a  State  Court,  settling  and  con¬ 
firming  the  account  of  an  assignee  for  creditors,  was  conclusive  in  a 
Federal  Court,  on  a  bill  brought  in  the  latter  for  the  re-settlement 
and  adjustment  of  the  account.  Mr.  Clay,  the  friend  and  counsel 
of  Governor  Shelby,  of  Kentucky,  the  complainant,  opened  the 
argument  in  the  Supreme  Court  by  reading  a  printed  brief  (page 
60  of  the  Report),  which  concluded  thus  (page  64)  :  “  I  made  an 
examination  into  the  laws  of  Pennsylvania,  in  respect  to  trustees, 
some  time  ago,  and  regret  I  have  been  unable  to  refresh  my 
recollection  of  them  by  a  perusal  at  this  time.  If  my  memory 
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does  not  deceive  me,  they  recognize,  if  they  do  not  expressly  author¬ 
ize,  the  investigation  of  the  conduct  of  trustees  before  other  tri¬ 
bunals  than  the  Court  of  Common  Pleas.”  The  counsel  of  the 
defendants  undertook  to  maintain  the  six  propositions  printed 
on  page  65.  Mr.  Clay  had  the  right  of  reply.  By  that  time 
it  had  become  known,  throughout  the  Capitol,  that  he  was  to 
speak,  and  the  Court-room  had  become  crowded  to  its  utmost 
capacity  with  a  fashionable  audience.  He  knew  little  of  the  case 
or  of  the  principles  of  law  on  which  it  was  to  turn  ;  but  he  had  to 
speak,  and  he  made  no  common  speech.  Occasionally,  he  walked 
to  and  fro  before  the  Bench,  and  sometimes  forward  to  within 
almost  touching  distance  of  the  venerable  Chief  Justice  Taney. 
The  tones  of  his  voice  resembled  those  of  the  finest  musical  instru¬ 
ment.  He  had  then  passed  his  seventy-second  year,  but  his  form 
was  erect,  and  his  manner  exhibited  all  the  fire  of  youth.  With  a 
mouth  extending  almost  across  the  face,  his  face  flushed,  his  eye 
bright,  his  hair  combed  back  from  his  retreating  forehead,  his  action 
dignified  but  rapid,  sometimes  approaching  to  violence — his  whole 
appearance  resembled  that  of  an  Indian  chief  more  than  of  a 
trained  forensic  advocate.  What  do  you  suppose  was  the  burden  of 
that  speech  ?  Nullification  !  “  Pennsylvania  was  here,  through  the 

honorable  gentlemen  from  that  great  State,  setting  up  this  decree  of 
a  State  in  opposition  to  the  powers  committed  by  the  Constitution 
to  a  Federal  Court  of  this  Union.  This  was  that  sort  of  practical 
nullification  which  could  be  put  down  only  by  the  strong  hand  of 
official  power.”  It  was  a  fine  display  of  impassioned  oratory,  and 
while  the  judges  sat  in  silence,  perhaps  in  wonder,  its  effect  upon 
the  audience  was  even  more  perceptible.  As  they  dispersed,  the 
words  “  splendid,”  “  magnificent,”  could  be  heard  on  all  sides.  So 
it  was,  but  Mr.  Clay  knew,  as  well  as  any  one  present,  how  little 
it  had  to  do  with  the  question  involved  in  the  case ;  and  as  he 
passed  out,  lamented  to  his  opponents  in  a  quiet  way  how  much 
he  regretted  the  impossibility  of  proper  preparation. 
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This  leads  me  to  notice  another  eminent  man,  partially  a  con¬ 
temporary  of  Mr.  Clay,  who  succeeded  largely  to  Mr.  Pinkney’s 

« 

fame,  first  in  Maryland,  and  afterwards  in  the  whole  country, — Mr. 
Reverdy  Johnson.  When  Great  Britain  paid  to  the  United  States,  the 
fifteen  and  a  half  millions  of  dollars  awarded  at  Geneva,  Congress 
created  a  Court  of  five  judges,  taken  from  as  many  different  States 
in  the  Union,  for  hearing  and  deciding  upon  the  claims  to  the 
fund.  This  Court  sat  in  Washington  for  two  years  and  a  half, 
and  entered  judgments  in  2068  cases,  amounting  to  $9,316,120.25. 
It  was  an  arduous  work,  but  it  had  one  great  attraction, — that 
of  bringing  together  in  one  Court-room  leading  lawyers  from  all 
our  seaboard  cities,  Portland,  New  Bedford,  Boston,  New  York, 
Philadelphia,  Baltimore,  New  Orleans  and  San  Francisco.  It 
has  seldom,  if  ever,  happened  in  the  history  of  the  country,  that 
so  many  lawyers  were  convened  from  so  many  different  parts  of  the 
Union.  Some  of  the  claims  involved  legal  points  of  sufficient 
interest  to  stimulate  their  advocates  to  the  highest  professional 
exertions.  It  was  specially  instructive  to  observe,  from  hour  to 
hour,  the  different  styles  of  speaking.  They  ranged  from  the  ex¬ 
treme  of  coldness  to  the  most  ardent  oratory  ;  and  I  must  admit, 
that  contrary  to  all  my  preconceived  theories,  it  was  difficult  to  tell, 
when  both  styles  of  speaking  were  displayed  in  the  same  case  by 
men  of  real  ability,  which  told  most  on  the  result.  One  of  the 
ablest  arguments  was  delivered  by  Mr.  Johnson,  in  opposition  to  that 
of  Mr.  J.  A.  J.  Cresswell,  from  the  same  State,  who  ably  represented 
the  United  States.  Mr.  Johnson  was  then  approaching  his  eightieth 
year.  The  sight  of  one  of  his  eyes  had  been  impaired  by  an  acci¬ 
dent  from  the  discharge  of  a  pistol,  and  that  of  the  other  by  long 
protracted  study.  His  health  appeared  to  be  extremely  vigorous. 
He  stood  erect,  and  although  rather  under  the  middle  size,  his  pres¬ 
ence  was  very  commanding.  He  spoke  without  notes.  Occasionally 
his  son-in-law  and  colleague  read  from  books  and  documents,  passages 
which  the  speaker  indicated.  The  whole  speech  was  bold/  strong, 
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and  manly.  Every  word  seemed  to  fall  naturally  into  its  proper 
place.  The  facts  were  arrayed  in  their  most  natural  order,  and 
stated  with  admirable  clearness.  The  authorities  cited  were  all 
pertinent  to  the  question.  The  citations  from  the  proceedings  at 
Geneva  were  skilfully  made.  Everything  uttered  bore  directly  on 
the  question  before  the  Court.  The  delivery  was  marked  by  an 
energy  and  earnestness  more  commonly  found  in  the  speeches  of 
younger  men.  Mr.  Johnson  lost  his  case,  but  he  lost  none  of  his 
reputation.  This  was  one  of  his  last  efforts.  Not  long  afterwards, 
while  attending  the  Supreme  Court,  at  Annapolis,  he  died  suddenly 
from  the  effects  of  a  fall.  Thus  went  out  one  of  the  great  lights  of 
the  American  bar. 

The  recollection  of  Mr.  Johnson’s  speech  leads  me  to  remark 
that  the  more  experience  a  lawyer  acquires  the  higher  will  be 
his  estimate  of  a  clear  statement  of  fact  or  of  law.  Mr.  Webster 
said  of  a  man  almost  equal  to  himself :  “  His  statement  was  argu¬ 
ment;”  and  oftentimes  a  clear,  simple,  natural  statement  is  the 
most  effective  of  all  arguments.  In  every  investigation  of  facts, 
much  of  it  must  consist  of  mere  narration,  and  there  is  a  mighty 
difference  between  that  which  gives  to  the  tribunal,  an  obscure  or 
confused  view  of  the  case  and  that  which  imparts  a  clear  and  cer¬ 
tain  view.  A  good  opening  speech  has  more  than  once  carried  a 
party  directly  through  to  success,  against  all  that  opposing  counsel  or 
witnesses  could  say.  The  manner  of  the  American  lawyer  differs 
widely  from  that  of  the  English,  and  in  some  respects  we  have 
the  advantage  of  him ;  but  I  think  that  in  clear,  direct,  and 
simple  statement,  he  excels  us.  I  once  heard  Richard  Bethell  deliver 
an  extended  argument,  in  the  Court  of  Chancery,  in  such  tone  and 
manner  as  we  would  speak  of  the  weather  or  the  crops,  but  so 
simple,  clear,  pointed,  and  persuasive,  that  it  occasioned  to  me  no 
surprise,  eleven  years  afterwards,  to  see  the  same  person  sitting 
as  Lord  Chancellor  Westbury. 
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Lastly,  the  advocate  must  speak  briefly.  Brevity  is,  of  course,  a 
relative  term.  Mr.  Binney’s  argument  in  the  Girard  College  case, 
was  a  brief  speech,  for  every  one  of  its  positions  told  on  the  result. 
Mr.  Webster’s  argument,  though  only  one-third  of  the  length  of  his 
opponents,  was  a  long  speech,  for  the  eulogy  of  the  Christian  ministry 
which  he  there  pronounced  had  little  to  do  with  the  question  at 
issue.  The  want  of  brevity  in  our  discourses,  written  and  spoken, 
is  becoming  a  national  reproach,  certainly  a  national  characteristic. 
I  have  known  more  than  one  lawyer  to  speak  more  than  a  day.  Our 
Judges  are,  sometimes,  not  far  behind  us  in  this  respect.  I  could 
show  you  American  judicial  opinions  contrasting  strongly  with  the 
opinions  of  modem  English  Judges,  the  latter  seldom  extending  over 
two  or  three  pages.  In  political  life,  we  find  the  evil  prevailing  even 
more  extensively.  The  hour  rule  adopted  by  Congress,  which  is  a 
national  reproach,  was  found  to  be  absolutely  necessary.  A  member 
of  Congress  sometimes  spoke  for  three  days.  Formerly,  a  very  differ¬ 
ent  custom  prevailed  among  our  American  statesmen.  A  southern 
politician  once  said  that  Pennsylvania  had  given  to  the  nation  only 
two  great  men, — Benjamin  Franklin,  born  in  Massachusetts,  and  Al¬ 
bert  Gallatin,  born  in  Switzerland .  Passing  over  the  sting  of  the  sar¬ 
casm,  it  is  quite  certain  that  the  character  of  Franklin  left  a  deeper 
impression,  both  on  the  State  and  the  nation,  than  that  of  any  man 
whom  we  ever  sent  to  the  Councils  of  either.  If  we  take  his  pro¬ 
tracted  contests  with  the  Penns,  his  philosophical  inquiries,  his 
diplomacy  abroad,  and  his  statesmanship  at  home,  no  man  of  his 
day  ever  exerted  a  stronger  influence  on  other  minds.  Franklin  is 
said  never  to  have  spoken  more  than  fifteen  minutes.  Look  at 
Jefferson,  to  whose  political  doctrines  and  to  whose  vast  ability  in  en¬ 
forcing  them  on  other  minds  we  owe  so  much  of  all  that  is  good  in 
our  form  of  government.  He  was  a  lawyer,  and  prepared  cases. 
He  heard,  again  and  again,  Henry,  Adams,  Chase,  Lee,  and  Fisher 
Ames  here,  and  the  best  speakers  abroad.  He  is  said,  generally,  to 
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have  spoken  but  ten  minutes.  The  effort  which  first  brought  Mr. 
Webster  before  the  legal  profession  as  a  constitutional  lawyer,  was  his 
argument  in  the  Dartmouth  College  case,  which  can  be  read  in  an 
hour  and  a  half.  Take  the  oratory  of  past  ages.  The  great  Greek  Ora¬ 
tor  has,  to  this  day,  maintained  his  supremacy.  One  of  his  chief  char¬ 
acteristics  was  his  brevity.  If  ever  tempted  to  transgress,  it  was  in  his 
Oration  for  the  Crown,  for  there  his  patriotism  was  questioned,  his 
public  influence  was  in  jeopardy,  and  possibly  his  personal  liberty  at 
stake.  You  can  read  that  oration  in  little  more  than  an  hour. 
Happy  the  scholar  who  can  read  it  with  ease,  in  its  noble  native 
tongue,  for  in  pouring  such  thoughts  from  one  receptacle  into 
another,  there  is  a  certain  aroma  which  will  invariably  escape.  No 
man  with  the  oration  for  Cselius,  or  for  Milo,  before  him,  can  doubt 
that  the  Roman  Orator  wTas  a  better  advocate  than  his  Greek 
predecessor.  He  understood  the  art  of  personal  advocacy  more 
thoroughly ;  but  he  was  more  diffuse,  and  the  world  has  assigned 
him  a  lower  place.  There  is  another  advocate  whom  any  real 
lawyer  would  have  chosen  before  either  of  them.  The  speeches 
of  Erskine,  in  the  cases  of  Hadfield,  Stockdale,  Hardy,  and  Lord 
George  Gordon,  must  stand  acknowledged  while  the  world  shall 
stand,  as  among  the  noblest  monuments  of  the  advocate’s  art.  If 
he  had  not  gone  into  the  House  of  Commons,  for  which  he  was 
unfitted,  more  men  would  have  thought  so.  Yet  Erskine  was 
not  so  brief  even  as  Cicero,  and  he  holds,  in  the  judgment  of  the 
world,  a  lower  rank.  Pitt  himself,  who  ruled  that  House  with  a 
rod  of  iron,  and  who  put  even  Erskine  down,  seldom  spoke  an  hour. 
His  father,  and  the  father  of  modern  British  eloquence,  seldom  con¬ 
sumed  more  than  half  that  time.  But  what  of  Burke?  With  all 
that  heartiness  of  purpose,  that  opulence  of  language,  that  nice 
perception  of  resemblance  and  contrast,  that  amplitude  of  political 
knowledge,  that  vast  exuberant  fancy, — one  would  think  that  when¬ 
ever  he  rose  to  speak,  he  would  address  all  the  intelligence  of  the 
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nation  which  his  voice  could  reach.  But  he  spoke  to  empty  benches. 
Why  ?  He  spoke  by  the  day.  Nay,  in  the  case  of  Hastings, 
almost  by  the  year.  For  nearly  nine  years,  in  that  case,  his  voice 
was  never  silent,  when  he  could  get  anybody  to  listen  to  it.  You 
cannot  now  read  what  he  said  of  Hastings,  if  you  devote  to  the  task 
fewer  than  sixty  days.  Take  the  commentators  on  the  laws  of 
England.  They  are,  and  always  will  be,  the  guides  of  the  world. 
Coke  thus  wrote  but  a  common  sized  volume.  Blackstone  has  com¬ 
pressed,  in  some  instances,  in  a  short  chapter,  the  result  of  a  hundred 
decisions.  Some  well-informed  lawyers  read  his  Commentaries  an¬ 
nually,  throughout  a  lifetime.  They  will  be  read  by  men,  young 
and  old,  so  long  as  any  reverence  for  law  endures,  and  even  after 
that,  they  may  be  read  as  a  curiosity. 

Consider  the  finest  poetry  of  the  world.  Where  would  be  the 
Iliad,  the  iEneid,  the  Paradise  Lost,  or  the  Messiah,  and  what  the 
reputation  of  Homer,  of  Virgil,  of  Milton,  or  of  Klopstock,  if 
each  of  those  works  had  been  written  in  ten  volumes  ?  Who  would 
read  them  ?  Just  as  many  as  read  Clarendon’s  History  of  the  Re¬ 
bellion,  one  of  the  finest  histories  ever  written,  which  we  all  hold  in 
such  sacred  reverence  that,  by  common  consent,  we  never  open  it. 
The  works  of  the  great  poets  abound  in  speeches  of  the  most  ex¬ 
quisite  kind;  speeches  which  were  intended  to  be  models  for  the 
world’s  oratory ;  speeches  in  which  men  plead  for  sympathy,  for 
assistance,  for  liberty,  for  life,  for  country ;  and  yet  you  shall  read 
almost  any  one  of  them  in  the  space  of  five  minutes. 

Even  the  ancient  philosophical  writers  wrote  briefly.  Take,  for 
example,  the  supposed  dialogue  between  Euthyphron  and  Socrates, 
as  reported  bytPlato.  They  meet  at  the  king’s  porch,  or  the  entrance 
of  the  Court  for  the  trial  of  crimes  and  misdemeanors, — Socrates  to 
defend  himself  on  a  charge  of  introducing  new  gods,  and  Euthyphron 
to  testify  in  the  case  of  his  father,  charged  with  the  murder  of  a 
slave ;  and  there,  while  in  waiting,  they  discuss  this  question :  “  Is 
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the  holy  loved  by  the  gods  because  it  is  holy,  or  is  it  holy  because  it 
is  loved.”  If  any  one  wishes  to  see  with  what  simplicity  and  bril¬ 
liancy,  as  well  as  brevity,  such  a  question  can  be  discussed  in  a  mere 
conversation  between  two  friends,  he  will  do  well  to  read  that  dia¬ 
logue  more  than  once. 

A  few  words  and  I  have  done.  I  utter  these  as  a  witness.  I  bear 
this  testimony  concerning  our  great  profession, — the  more  I  have 
seen  of  it,  the  higher  has  risen  my  estimate  of  its  dignity,  useful¬ 
ness,  and  importance.  Every  year’s  experience  has  more  assured 
me,  that  it  has  been,  and  that  it  can  be,  practiced  as  uprightly 
and  honorably  as  any  other  human  avocation.  Bad  men  will 
enter  it  and  cast  back  upon  it  the  blame,  when  they  find  themselves 
degraded  in  their  own  eyes  and  despised  by  others.  In  it  may  be 
found  as  pure,  noble,  truthful,  and  generous  men  as  ever  adorned 
the  pulpit  or  the  senate.  Below  either,  it  can  never  fall,  so  long  as 
those  who  practice  it  are  faithful  to  the  trust  committed  to  their 
hands  by  its  great  masters. 
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